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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
PETI TI ONER

V.

CIVIL PENALTY PROCEEDI NG

Docket No. KENT 85-124
A. C. No. 15-00590-03527

No. 1 M ne

DI XI E FUEL COVPANY,
RESPONDENT

DECI SI ON AND ORDER APPROVI NG SETTLEMENT

Appear ances: Thomas A. Groons, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Nashville, Tennessee,
for Petitioner; WIlliamA. Rice, Esq., Harlan
Kent ucky, for Respondent.

Bef or e: Judge Broderick

The above case was called for hearing pursuant to notice on
Decenmber 17, 1985 in Pineville, Kentucky. At the opening of the
heari ng, counsel made a notion on the record for the approval of
a settlement agreenment reached by the parties.

The case involves two citations, one for an all eged
violation of the ventilation standard, originally assessed at
$400. 00, the other for an alleged violation of the roof control
plan originally assessed at $10,000.00. The agreenent proposes to
settle for paynent of $400.00 and $7500.00 for the violations.

The operator operates two mnes which in 1983 produced
223,504 tons of coal and in 1984 242,784 tons. There were 9 prior
violations of 30 C.F.R [75.316, and 27 prior violations of 30
C.F.R 075. 200.

The ventilation violation alleged that the air had dropped
bel ow t he required 9000 cubic feet per mnute at the |ast open
crosscut. Less than one tenth of one percent methane was present.
Because the operator could not determ ne the reason for the air
| oss after diligent effort, the area was abandoned.

The roof control violation was extremely serious. It
resulted in one fatal injury, and 3 other nonfatal injuries.
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The citation charged that while advancing toward the outcrop
subnormal roof conditions were encountered and a sufficient
nunber of additional roof supports were not installed to
adequately support the roof. Respondent's history of prior roof
control violations is not good and includes another fatal roof
fall in May, 1983. The mine in question has been cl osed, having
been operated for only two weeks in 1985.

As part of the settlenent agreenent, Respondent has agreed
to nake available to all mners inits two mnes a copy of the
approved roof control plan. It has further agreed that all the
mners up to and including section forenen will attend a training
class in roof control to be conducted by MSHA at its Harl an
Kentucky office. The class will be held on company tinme, that is,
the mners will be paid at their regular rates of pay for
attendi ng the cl ass.

| have carefully considered the settlenment agreement in the
light of the criteria in section 110(i) of the Act, and concl ude
that it should be approved.

Therefore, IT IS ORDERED that the settl enent agreenent
proposed on the record Decenber 17, 1985 i s APPROVED

I T 1S FURTHER ORDERED t hat Respondent shall make avail abl e
to each of its mner-enpl oyees a copy of the current approved
roof control plan

IT 1S FURTHER ORDERED that all of Respondent's
m ner - enpl oyees, up to and including section forenen, shal
attend a roof control class at the MSHA office in Harlan,
Kentucky and they shall be paid by Respondent at their regul ar
rates of pay. This class shall be held on or before February 7,
1986.

I T 1S FURTHER ORDERED t hat Respondent shall pay the sum of
$7900.00 within 30 days after the roof control class referred to
above is held, and subject to the paynment and the ot her
conditions set out above being fulfilled, this proceeding is
DI SM SSED.

Janes A. Broderick
Admi ni strative Law Judge



